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undercover officers in Florida find an unlicensed  
cosmetologist injecting Restylane and another unlicensed 
individual performing sclerotherapy at a medical spa. The 

patients are not seen by a physician, nor are medical exams 
conducted. The cosmetologist is arrested for the unlicensed practice 
of medicine and possession of legend drugs with intent to dispense. 
The medical director is disciplined by the medical board, including a 
letter of concern, fine, and mandatory community service.1 

Another doctor takes over as medical director of a North 
Carolina medical spa. Before reviewing the spa’s policies and 
practices, he authorizes the compounding pharmacy to continue 
supplying a numbing gel used with laser hair removal. Within one 
month of the doctor’s hiring, a 22-year-old college student dies of 
poisoning after using the lidocaine she had received from the 
pharmacy in anticipation of her treatment. The medical director’s 
license is suspended for six months for failing to ensure that the 
prescription gel was properly dispensed.2 The former medical 
director is also charged with unprofessional conduct for setting up 
the protocols that allowed the clinic to dispense the gel without 
individual prescriptions and for failing to train staff in its use.3 The 
resulting wrongful death lawsuit from this case settles for policy 
limits against each of the multiple defendants.

These publicized incidents illustrate some of the risks physicians 
take when they establish or agree to serve as medical directors or 
supervising or prescribing physicians for a medical spa. Physicians 
must educate themselves about the risks associated with these 
facilities in order to reduce their likelihood of liability claims, 
licensure actions, or other adverse consequences. By understanding 
and addressing these exposures, physicians can not only better 
protect themselves but also improve patient safety.

Now is the best time to act on this issue. Medical spas are the 
fastest-growing segment of the spa industry, increasing from 400 
medical spas in the united States in 2004 to more than 2,000 by 
2007.4 This number will continue to rise. While fewer patients are 
seeking elective surgery as a result of the economic downturn, 
many are turning to less expensive substitutes. Patients who 
previously would have undergone a facelift are now more likely 
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No area of ophthalmology 
is more controversial and 
difficult to underwrite than 
oculoplastic and oculofacial 
procedures. For this reason, OMIC 
has always had an oculoplastic 
specialist involved in making 
coverage decisions on what I 
will refer to here as “cosmetic” 
procedures. This includes past 

underwriting Committee chair, Michael J. Hawes, 
MD. Additionally, OMIC has maintained an 
ongoing educational cooperative venture with 
the American Society of Ophthalmic Plastic and 
Reconstructive Surgery since 1998. Thus, we feel 
very confident in our ability to assess the liability 
risks of ophthalmologists who perform cosmetic 
procedures and to establish the underwriting 
guidelines and requirements to minimize these 
risks. We believe it is because of these guidelines 
that we have a record of low frequency and 
severity of cosmetic surgery related claims. 

Historically, these procedures were usually 
performed by oculoplastic specialists on 
established patients in a medical office or 
surgery center. With storefront medical spas 
now cropping up in malls and on street corners, 
patients can walk in and have laser hair removal, 
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microdermabrasion, and other cosmetic 
procedures performed on the spot. Needless 
to say, this makes the underwriting process 
more challenging than when it simply involved 
individual ophthalmologists offering cosmetic 
procedures to their own patients in their own 
office or clinic. 

Because cosmetic procedures are not generally 
included in ophthalmology residency programs, 
OMIC must verify that an applicant is qualified 
and has received the proper training to perform 
such procedures. Applicants are asked to provide 
information on the number of procedures they 
will perform annually, the areas of the body they 
will treat, the venue where they will provide 
these procedures, and their advertising of these 
procedures, if any. Applicants agree to abide by 
OMIC’s underwriting requirements and to inform 
us of any changes to their application responses. 
When OMIC is reasonably confident that the 
insured intends to offer these services in an 
ethical and professional manner with appropriate 
informed consent and preserve patient safety, 
coverage for cosmetic services will usually be 
approved. 

The issue of where cosmetic procedures are 
rendered first arose in 2002 following FDA 
approval of cosmetic Botox. OMIC began to 
receive inquiries as to whether spas or even house 
parties were acceptable venues for injections. 
OMIC has been very clear that medical treatments 
such as Botox need to be provided in settings that 
have proper medical equipment and personnel. 

“Medi-spas” present a hybrid environment that 
is not quite a medical office or clinic, but is more 
than a simple spa giving massages and facials. To 
further complicate matters, ophthalmologists may 
have an ownership interest in the medi-spa and/or 
serve as its medical director. Coverage for the 
liability risks associated with medi-spas may only 
be extended after an OMIC insured has completed 
a 10-page questionnaire. Failure to honestly 
complete this underwriting process puts the insured 
at risk of not being covered should a claim arise. 

As long as ophthalmologists continue to expand 
their scope of practice, OMIC will continue to 
cover what they do and will work with insureds 
to carefully integrate new procedures into their 
practice with patient safety as the top priority. 

OMIC, AAO Urge Use of Updated 
Patient Information Materials

Out-of-date patient information materials 
and informed consent documents can 
increase the risk of a medical malpractice 

suit. That’s the message of a long-term joint 
effort underway between OMIC and the 
American Academy of Ophthalmology to 
ensure that ophthalmologists use the most 
current patient education and risk management 
materials in their practices. The initiative kicked 
off with an OMIC blast email in January and an 
Academy Express article in February reminding 
members and insureds to vist the Academy 
web site for a full line of peer-reviewed patient 
education materials and the OMIC web site for 
the most current informed consent documents. 

“OMIC and the Academy have a long history 
of partnering on topics related to patient 
education and risk management documentation,” 
said Chairman Richard L. Abbott, MD, who is 
heading up OMIC’s efforts in the project.

“The importance of documentation to prevent 
or minimize the impact of a malpractice lawsuit 
or claim cannot be overstated. OMIC defense 
attorneys constantly stress that documentation in 
the medical record will help demonstrate to a 
jury that the patient understood the risks, 
benefits, and alternatives of a procedure or 
course of treatment. Better documentation helps 
defend a malpractice claim.”

Dr. Abbott will participate in an Academy 
sponsored course on this topic at the Annual 
Meeting. “Why Take the Risk? An effective risk 
management strategy with current patient 
education and informed consent documents” 
will be held Monday, October 26, at 12:45 pm.  

The joint campaign will conclude the year 
with a Patient Education Checkup Week in 
December to encourage Academy members and 
OMIC insureds to reduce their malpractice risk 
in the new year by conducting an audit of their 
patient education and informed consent 
documents and replacing outdated forms with 
current ones.
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